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Where Social Services Contribution 
to be Collected or Refunded Would Not 
Exceed Two Shillings 


Section 5A was inserted in the Social Services Contribution 
Act by the Amending Act of 1948, s. 4 (1) of which provides that 
the new section shall apply to all assessments for the financial year 
which commenced on 1 July, 1947, i.e., to assessments based on 
income derived during year of income ended 30 June, 1948, and 
all subsequent years. It was officially explained that: ‘‘A procedure 
was adopted in 1947 under which a salary or wage earner attaches his 
group certificate or his tax stamps to his return of income. In the notice 
of assessment sent to him, he is allowed credit for the amount of the 
certificate or the value of the stamps as the case may be. This procedure 
frequently results in the taxpayer being called upon to pay a small 
balance, or becoming entitled to a small refund. Section 5A provides 
for the amount of social services contribution to be adjusted to meet the 
value of the group certificate or stamps, in any case where the balance 
payable or refundable would be 2s. or less. Such an adjustment will 
save the administrative costs involved in collecting, in refunding, and 
in accounting for these small balances.” In other words, where the 
balance payable by the taxpayer is 2s. or less, he is not called upon to 
pay that balance. Similarly, if the refund due to him is 2s. or less, that 
balance is retained by the Department. 





Deduction of Losses of Exempt Business 


Section 77 (1) provides that where a loss is incurred in the year of 
income by a taxpayer in carrying on in Australia a business the income 
from which, if any, would be exempt income, that loss shall be an allow- 
able deduction. 

An example of an exempt business is to be found in s. 23 (0) which 
provides for the exemption of income derived from the working of a 
gold mining property in Australia (which, by definition, includes Papua) 
or in the Territory of New Guinea. Section 77 is restricted to a business 
carried on in Australia. Thus it applies to losses arising from the 
working of a gold mining property in Papua, but not to losses arising 
from the working of such a property in the Territory of New Guinea 
where the business is carried on exclusively in that Territory. 


Supplement to the Australian Accountant—May, 1949. 





CuRRENT TAXATION 


May, 1949 


Cases may, however, arise where the gold mining business is carried 
on partly in New Guinea and partly in Australia. In C. of 7. v. Kirk 
[1900] A.C. 588, it was pointed out by the Privy Council that there 
were four processes in the earning of the income of the companies: (1) 
the extraction of ore from the soil, (2) the conversion of the crude ore 
into a merchantable product, (3) the sale of the product, and (4) the 
receipt of the moneys arising from the sale. The first two processes 
occurred in New South Wales; the last two outside that State. The 
Privy Council held that the income was in part earned from a source in 
New South Wales. 

It is considered that, in the case of a New Guinea gold mine, where 
the gold is sent to Australia, is sold there, and the proceeds of sale are 
received there, the business is carried on partly in Australia and that 
this is sufficient to permit of a deduction under s. 77 of a loss arising 
from the business. In other words, s. 77 does not require that the 
business should be carried on wholly and exclusively in Australia. 





Sale of Containers for Goods with Obligation 
to Refund Sale Price on Return of Containers 


The taxpayer-company, which sold its products in glass containers 
to licensed dealers only, required its customers to make a deposit in 
respect of each container delivered, subject to an undertaking that if a 
similar container was returned by the customer the amount of the deposit 
would be refunded. Sums received as deposits were credited to a 
separate Bottle Deposit Account, but were not. deposited to any trust 
account and were utilised for the general purposes of the business. Held 
(by the Appellate Division of the South African Supreme Court) that 
the deposits were not receipts of a capital nature but were ordinary 
assessable trade receipts (Brookes Lemos Lid. v. 1.R. Comr. (1947), 14 
Sth. Af. Tax Cas. 295). “It may seem inequitable that appellant, in a 
year of heavy taxation, has to include in his gross income, without any 
deduction, an amount which he may have to refund in a later year, when 
taxation may be less burdensome and consequently the deduction of such 
refund of less benefit than it is at the present time, and when containers 
may be less valuable than the amount of the deposit which has to be 
refunded. But that is not a consideration which can influence our 
decision.”’ Per Watermeyer, C.J., at p. 300. 


Credit for Income Tax Paid Abroad 
on Ex-Australian Dividends 
Section 45 allows to resident taxpayers who receive a dividend paid 
by a non-resident company out of its profits derived from sources out of 


Australia a credit in respect of income tax imposed on that dividend by 
a country outside Australia. Sub-section (5) of s. 45 applies to modify 
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the definition of “distributable income” in s. 103 (1) (private companies) 
and in s. 160C (1) (non-private companies), in cases in which a tax 
credit is allowed under s. 45 to a company taxpayer in respect of 
ex-Australian dividends received by it. The purpose of s. 45 (5) is to 
ensure that only net taxation liabilities or payments (after allowing any 
s. 45 credit) are deducted in calculating the “distributable income”’ of 
both private and non-private companies for purposes of their assessment 
to undistributed profits tax. Following upon the amendments of the 
term “distributable income” in s. 103 (1) and s. 160C (1) made by 
ss. 9 and 18 respectively of the 1948 Act, it was necessary to make conse- 
quential amendments to s. 45 (5). As redrafted, the sub-section provides 
that where the amount of any s. 45 credit to which a company is entitled 
is satisfied, the deduction in respect of taxes allowed by new s. 103 (1) 
(a), (b) and (c) and s. 103 (3) in the case of private companies, and 
by new s. 160C (1) (a) and (b) and s. 160C (5) in the case of non- 
private companies, shall be reduced by the amount of that s. 45 credit. 





Tax Credit in Respect of Reconversion 
Expenditure 


Division 19 of Part III of the Act provides for a tax credit in cases 
where expenditure or losses were incurred in respect of plant and 
machinery used for war purposes. Section 160 AR provides for the 
application of a credit under the Division towards the payment of -any 
tax assessed and owing by the taxpayer. Sub-s. (4) of s. 160 AR is 
designed to ensure that the deduction from taxable income otherwise 
allowable in respect of taxes payable or paid (in the calculation of 
“distributable income” for purposes of undistributed profits tax assess- 
ments) shall be reduced by the amount of any Division 19 credit. In 
view of the amendment of sections 103 and 160C, the references previously 
included in sub-s. (4) of s. 160 AR have been replaced by references 
appropriate to the altered provisions of those sections. 


Ascertainment of Australian Tax 
on a Dividend Received by a Company 


Section 160 K contains a detailed formula for arriving. at the 
quantum of Australian tax payable in respect of a dividend. The 
quantum of Australian tax must be ascertained in order that effect may 
be given to Article VI (3) and Article XII (2) of the Agreement with 
the United Kingdom for the avoidance of double taxation.’ In deter- 
mining the quantum of Australian tax applicable to a dividend, the plan 
of s. 160 K is firstly to arrive at the gross tax payable in respect of a 
dividend. In the case of a company, whether a private or non-private 
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company, the gross ordinary tax was arrived at by reference to the flat 
rate of 6s. in the £ payable by companies prior to the financial year 
1948-1949. The quantum of gross tax attributable to the dividend, 
including super-tax and undistributed profits tax where appropriate, is 
then diminished by rebates directly applicable to the dividend and by 
an appropriate proportion of any rebate which does not relate directly 
to any particular class of income. This results in the ascertainment of 
a net amount of Australian tax attributable to the dividend. In respect 
of year of income ended 30 June, 1948, or substituted accounting period, 
a private or non-private company deriving a taxable income in excess of 
£5,000 is subject to ordinary tax at two different rates, namely, 5s. in £ 
on the first £5,000 of taxable income and 6s. in £ on the excess over 
£5,000. A dividend included in the taxable income of a company is 
therefore taxable at an average rate of between 5s. and 6s. in £. Section 
160K (2) (a) has accordingly been amended to provide for ascertainment 
of the gross ordinary tax by reference to the average rate of tax payable 
by the company. The average rate of tax payable is to be ascertained 
in accordance with new s. 46 (2). 

Consequential upon the 1948 amendments to s. 160 C (undistributed 
profits tax on non-private companies) drafting amendments have also 
been made to s. 160 K (2) (c) which provides for the ascertainment of 
the amount of further tax under Part III A which is referable to a 
dividend. In calculating the amount of a dividend included in undis- 
tributed income upon which further tax under Part III A is imposed, an 
appropriate proportion of any amounts allowed under s. 160C (1) as a 
deduction from the taxable income for the purpose of arriving at the 
undistributed income is taken into account. The references previously 
contained in s. 160 K (2) (c) were to provisions of old s. 160C (1); 
with, the substitution of new s. 160C (1) for the old it was necessary 
to make appropriate alterations to the references in s. 160K (2) (c). 





Tax Credit in Respect of United Kingdom Tax 


Part III B of the Act was enacted for the purpose of implementing 
the Agreement for the avoidance of double*taxation entered into with 
the United Kingdom. Article XII (2) of the Agreement governs the 
granting of relief where dividends derived from sources in the United 
Kingdom are subject to tax in the hands of a resident of Australia. 
The relief granted is by way of a tax credit in respect of the United 
Kingdom tax against the Australian tax referable to the dividends. 
Section 160Q provides for the application of the credit towards payment 
of any tax assessed and owing by the taxpayer. Sub-s. (4) of s. 160Q 
is designed to ensure that a credit so allowed to a company shall be 
taken into account for purposes of undistributed profits tax by reducing 
by the amount of the credit the amount of taxes otherwise deductible 
from the taxable income for the purpose of ascertaining the amount in 
respect of which the company is liable to undistributed profits tax. In 
view of the amendment of s. 103 and s. 160C, the references previously 
included in s. 160Q (4) have been replaced by references appropriate 
to the altered provisions of those sections. 
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United Kingdom Profits Tax 
and the Taxation Agreement 


With reference to the note which appeared on pp. 85 et seq. of the 
July 1948 issue of Current Taxation, a subscriber has enquired concerning 
the position where the Australian rate (calculated with reference to the 
tax borne by the company on the profits out of which a dividend is paid 
and the tax levied on the dividend) is greater than the rate of United 
Kingdom income tax but is less than the combined rate of U.K. income 
tax and profits tax. In the writer’s opinion the dividend should, in these 
circumstances, be grossed at the Australian rate. The following example 
(which has been checked in London) illustrates this class of case :— 

Assume the profits of an Australian non-private operating company 
for the relevant year were £ 340,000 of which it distributed £ 100,000. 
Assume further that an English holding company owned one-half of the 
shares in the Australian company so that the English company would 
receive one-half of the dividend, viz., £50,000, which is assumed to be 
assessable under Case V. This sum represents the English company’s 
total income. Ignore differences in exchange. Australian taxes payable 


by Australian company: 
£ £ 
(a) Commonwealth ordinary income tax on taxable income of 
£340,000: 
£5,000 at 5s. in = .. 0% es oe se in 1,250 


£335,000 at 6s. in £..  .. a cr oe .. 100,500 
101,750 


(b) Commonwealth super-tax: 
£340,000 — £5,000 — £335,000 at 1s. in £... ‘a 16,750 


(c) Undistributed profits tax: 
Taxable income oe . 340,000 


Deduct Taxes paid. (N.B.: @uame elected to “ deduct 
ordinary and super-tax _ during aid 
Assume taxes paid to be. a" £70,000 


Dividend paid = we me e 100,000 
170,000 


Subject to undistributed profits tax... - .. 170,000 
£170,000 at 2s. in £ = ‘a — ba as 17,000 


Total of 3 Australian taxes .. sl iy a - £135, 500 


The Commonwealth company rate is therefore : 
£135,500 + 340,000 — approx. 8s. in £. 
The fund out of which the dividend of £50,000 was paid to the 
English company amounted to: 
20 
£50,000 grossed at 8s. = — _... ys i - .. £83,333 
12 


Taxed in hands of Australian company: £83,333 at 8s. in £.. 33,333 


Dividend actually paid +e .. £50,000 
Dividend of £50,000 taxed at 3s. in £ (Article vI (3)) on 7,500 


Residue in hands of ~~ hemmaseted after paying Australian 
taxes 7" £42,500 


The sum of £83,333 has borne Australian taxes to the extent of 
£ 40,833 ( £33,333 + £7,500) so that the Australian tax rate is 9.8s. 
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in £. The net dividend of £42,500 is grossed for U.K. purposes at 
9.8s. in £ = £83,333. 
U.K. Profits tax (assume maximum distribution)—Formula: 
15 9 
xX + X = — taxable profit. 
100 10 
Maximum dividend is therefore: 
115 X = £7,500,000. 
X = £65,217. 
£65,217 at 25% na én ar oe ie .. £16,304 
18,116 at 10% is i iv is rs ie; 1,812 


£83,333 £18,116 
Less credit for Australian tax .. vo ~ .. £18,116 
U.K. Income taz: 
Gross profit .. ‘a be o- i - .. £83,333 
Less profits tax “ a s* in es oe 18,116 


£65,217 
£65,217 at 9s. in £ .. ‘a a cs .. £29,347 


Less credit for Australian tax: 
Balance £40,833 — £18,116 - a - tg 22,717 


Net U.K. tax .. ne és < _ %% os £6,630 


£ 
English holding company’s income received from Australian 
company a es - oe _ om “s 50,000 
It pays Australian tax 
U.K. tax 
14,131 


Residue of cash in hands of English company _ S £35,869 


The English holding company distributes the whole of the £ 35,869 
to its shareholders :— 
(20) 
Gross equivalent of £35,869 at 9s. in £ — .. £65,217 as above 
(11) 
Deduct U.K. tax at 9s. in € .. ae 29,348 


£35,869 





Repairs to Premises ‘‘Held, Occupied or Used”’ 
by the Taxpayer ed Producing Assessable 
Income 


The allowance under s. 53 is in respect of expenditure for repairs 
to any premises, etc., “held, occupied or used” by the taxpayer for the 
purpose of producing assessable income, or in carrying on a business for 
that purpose. Under the South African Act the corresponding allowance 
is in respect of repairs of property “occupied” or of machinery, etc., 
“employed”. Under the latter provisions it was held (in Inc. Tax Cas. 
No. 605 (1947), 14 Sth. Af. Tax Cas. 361) that repairs to a road over 
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a farm adjoining that occupied by the taxpayer was not an allowable 
deduction as the taxpayer had no right to occupy the road. It is con- 
sidered that such expenditure would be an allowable deduction under 
the Commonwealth Act on the ground that the premises were “used” by 
the taxpayer in carrying on his business. 





Obligation by Caterer to Replace 
Canteen Crockery, Etc. 


Claim in respect of replacements not effected during income year. 

The taxpayer company was engaged in a business which consisted 
of the management of factory canteens which were owned by other 
persons, and in the supply of meals and light refreshments in those 
canteens. It was customary for the factory owners to agree to supply 
all initial light equipment such as crockery and cutlery, also to provide 
additions thereto. The taxpayer company, for its part, agreed to main- 
tain such equipment in its original quality and quantity. Losses of light 
equipment through breakages and pilfering proved to be heavy. The 
cost of actual replacement was allowed as a deduction to the taxpayer 
company without dispute. However, owing to war-time and post-war 
conditions replacements could not be found in respect of a substantial 
part of the light equipment or only at prohibitive prices. The taxpayer 
company claimed as a deduction not only the actual disbursements on 
replacements, but alsé amounts representing, at current prices, its liability 
to effect replacements as soon as the required equipment became available. 
Held (by the English Court of Appeal) that the additional amounts 
claimed were not allowable deductions (Peter Merchant Lid. vy. Stedeford, 
26. November, 1948, not yet reported). 

Although good accounting would demand the creation of a pro- 
vision to meet the cost of replacing breakages in the year in which the 
breakages took place, it is considered that a claim of the above nature 
would not answer the description of a loss or outgoing “incurred” 
within the meaning of s. 51 of the Commonwealth Act. 

On the other hand, it is considered that a deduction would be 
permissible under s. 53A of the Commonwealth Act, as representing the 
estimated cost of “deferred maintenance’ within the meaning of that 
section. 
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Where Payments to Employees held to be 
Excessive. 


In Inc. Tax Cas. No. 610 (1947), 14 Sth. Af. Tax Cas. 377, a 
portion of certain bonuses paid to the staff of the taxpayer company 
was disallowed. It was held that, although payments for services ren- 
dered fell for deduction under s. 11 (2) (a) of the South African Act 
(which permits the deduction only of such expenditure as is actually 
incurred in the production of income) and the measure of such payments 
must not be too narrowly scrutinised, where the amounts awarded appear 
to be out of all proportion to the services rendered the question arises 
whether or not any portion of the amount has been awarded for some 
purpose other than for services rendered. In the instant case, the Court 
held that, on the evidence, the bonus payments, to the extent of their 
disallowance by the Commissioner, had been made because of the inci- 
dence on the company of South African Excess Profits Duty, and were, 
therefore, not incurred in the production of the company’s income. At 
p. 378 the Court said: “One person may award remuneration for services 
on narrow lines, another person may take a more liberal view and his 
award for remuneration may be considered by other persons as being 
of an extravagant nature. That fact, therefore, must be taken into 
consideration. But it seems to us that there is a point which is reached 
when the amount of salary or bonus awarded passes the limit of what 
may be regarded as extravagant. In other words you may reach beyond 
that a point which is saturation point, and when the remuneration passes 
the point-of what may be regarded as an extravagant amount, it falls for 
suspicion. Where, therefore, such remuneration appears to be out of all 
proportion to the services rendered, then the question arises as to whether 
this bonus is awarded for the purpose of a reward for services or for 
some other purpose.” 


It may well be that payments to the extent to which they pass “the 
limit of what may be regarded as extravagant” would also fail to survive 
the test laid down by s. 51 of the Commonwealth Act, viz., losses and 
outgoings “necessarily incurred in carrying on a business for the purpose 
of gaining or producing” the taxpayer’s assessable income. See Stott and 
Ingham v. Trehearne (1924), 9 Tax Cas. 69 cited in para. [950] of 
Commonwealth Income Tax Law and Practice, where commissions paid 
to the sons of the owner of a business were held not to be “on a com- 
mercial footing” and a portion thereof was disallowed. 
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